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Homestead Exemption: SB 197

Attached to this supplement are two letters concerning the homestead

exemption bill and a copy of the latest amended version of SB 197 (for

Commissioners):
 pp.

1. Ronald H. Sargis, Hefner, Stark & Marois, Sacramento (June 3, 1996) ... 1
2. Gina L. Ebling, Analyst, State Department of Consumer Affairs

(June 12, 1996) .............................................. 5
3. SB 197 (Kopp), as amended in Assembly June 10, 1996

Ron Sargis presents a thorough and detailed analysis of the declared

homestead statute from the perspective of the California Association of Collectors.

(See Exhibit pp. 1-4.) The staff does not agree on all points in his analysis, but in

light of the confusing, incomplete, and contradictory language in the homestead

exemption statutes, he presents a fairly plausible reading of the statute and we

appreciate his work. The main points of disagreement have to do with (1) the

actual point in time when a judgment lien attaches to a dwelling, since this

depends on a valuation of the property and a determinations of senior liens and

the applicable amount of the exemption, and (2) the related issue of whether a

later-recorded homestead declaration can operate to protect proceeds of a

voluntary sale.

The memorandum from Gina Ebling indicates that the State Department of

Consumer Affairs is generally favorable toward the bill. (See Exhibit pp. 5-6.) We

have discussed the points SDCA raises and believe, as to the first two points, that

we have satisfied their concerns within the bill as amended. The third point,

concerning use of a private escrow arrangement to hold the proceeds of a sale is a

good suggestion, and we would add language in the Comment to Section

704.720(e) giving this as an example of how the parties might otherwise agree to

deal with the proceeds, as permitted in the introductory clause of subdivision (e).

(See SB 197, page 5, line 21.)

The fourth point raised by SDCA is appealing from a consumer protection

standpoint — permitting the court to extend the six-month exemption period for
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good cause on application of the debtor. The approach of the Commission’s

recommendation, consistent with the comments from the California Land Title

Association and from the Legal Services Section of the State Bar, has been to

continue the existing protection (and make it meaningful) in the automatic

homestead exemption scheme. Existing law provides a six-month exemption

period. At this point, the staff would not recommend taking any additional

amendments that tip the balance toward debtors.

Respectfully submitted,

Stan Ulrich
Assistant Executive Secretary
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